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Abstract

The paper deals with human dignity as one of the basic human rights provided in the European
Convention on Human Rights and incorporated in the constitutions of the modern states, but from
the tax law aspect. Dignity implies the right to respect an ethical relationship from birth. It is not
only a civil right, but also an economic and a social one. Therefore, we shall analyze the taxation
of the economic power indicated as a “subsistence existence”. We point out some dilemmas about
the allowances for the minimum subsistence in the Serbian tax system in order to protect the
taxpayer’s dignity. In our opinion, in the field of taxation dignity can be examined from two
different sides. On the one hand, a state must not consider a taxpayer as a “pure instrument” for
providing the public revenues to the budget. The state shall recognize human dignity as a core
value of each individual and ensure everyone’s freedom to develop his/her own personality.
Democratic state has to create the social conditions which make that possible. On the other hand,
the taxpayers should contribute to the efficient functioning of the state by paying taxes regularly.
They have to obey the tax rules and not to avoid taxes through undertaking illegal or illegitimate
actions. In such a way, they themselves protect their dignity. Tax conscience and tax morality are
effective “guardians” of dignitas, which give the taxpayer the right to claim that the state respects
as well as protects his or her dignity by applying appropriate tax policy measures.
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I. HUMAN DIGNITY AS UNIVERSAL VALUE

The right to dignity is the absolute purpose of humanity and a universal value, regardless of
differences by birth or any legitimate belief, since all people are equal in their rights and freedoms
before nature, both at birth and death. This right cannot be treated as a “national right” or a right
based on class or any other difference but as a primary and original right of each man in the world.
According to the French physicist, mathematician and philosopher Pascal (Blaise Pascal), “the
basis of dignity is in human thought because man is endowed by nature with the ability to think
and to determine his dignity on that basis.”! Everyone has a personal dignity which makes him or
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her a special human being different from the animals.? Thus, the notion of human dignity can be
associated only with a man.? According to German philosopher Kant (Immanuel Kant), it presumes
“aman who is, as an intelligent being, subject to no other laws than those which he gives himself.”*
Dignity is proclaimed as the basic human right in the constitutions of modern democratic states.’
“The human dignity is inviolable and everyone is obliged to respect and protect it. Everyone has
the right to free development of his or her personality if this does not violate the rights of others
guaranteed by the Constitution.”® However, it is not enough only to proclaim, but primarily to
achieve dignity, which would be possible only if there are certain preconditions in a social system,
such as justice, freedom, morality, tolerance, democratic culture, rule of law and legal certainty.’
Dignity (in Latin: dignitas) implies the right to respect an ethical relationship from a birth.® Perovi¢
(Slobodan Perovic) defines dignity as “an inviolable and inalienable all-encompassing institution
of human virtues established in an organized society which is protected by the legal and moral
imperatives of natural and positive law.”® Hence, the following features may be derived from such
definition: (1) dignity is universal value, (2) dignity is an inviolable and inalienable right, (3)
dignity encompasses the totality of human virtues, (4) protection of dignity is provided with both
by legal and moral norms and (5) dignity is concurrently an institute of natural and positive law.
Dignity has no price, either market or political. It is out of trade or any form of exchange.!”
Dignitas extra commercium humani iuris. However, when a person decides to “sell” his/her dignity
in order to obtain some benefits or privileges (political, economic or other), we consider that he/she
voluntary chose to lose personal dignity. In such a case, his/her decision, explicit or tacit, was to
relinquish the enjoyment of this constitutionally guaranteed right. Let us recall the saying that a
man can be most easily destroyed if dignity is taken away from him. Therefore, it is very important
to ensure human dignity in all spheres of life. But, no one should expect only from the state to
assure this right; a person should also keep his or her dignity by undertaking proper actions, having
an attitude of respect to other people and fostering the system of high moral values. As Kant said,
“a duty to oneself is to preserve human dignity in one’s own person.”!!

The state has a task to provide opportunities and chances for all members of society to lead a free
and dignified life. This human right, established in many international documents, such as the
Charter of the United Nations, Universal Declaration of Human Rights, International Covenant on
Civil and Political Rights, European Convention for the Protection of Human Rights and
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Fundamental Freedoms (European Convention on Human Rights),'> Charter on Fundamental
Rights of the European Union and other international sources usually associates with the
prohibition of all types of discrimination, inhuman and degrading treatment or punishing,
particularly in deprivation of liberty, the protection of national, ethnic, religious and linguistic
minorities, protection of economic, social and cultural rights, as well as of dignity in the field of
international conflicts, especially the treatment of war prisoners, etc.!* Bearing the above in mind,
human dignity would probably rarely be linked to taxation.

I1. OBLIGATIONS AND RIGHTS OF THE TAXPAYER

Taxation primarily supposes the state’s power to tax. Provision of numerous and various public
goods requires significant public revenues in the state budget and the Tax Administration collects
taxes from both corporate and individual taxpayers. Content of the tax law relationship between a
state which is in the capacity of a tax creditor and the tax debtors (i.e. taxpayers) is heterogeneous.
The tax officials have a right to demand from the taxpayer not only to pay taxes, but also to file
and submit the tax returns, submit tax balance sheets and other relevant documentation, keep the
books, financial and business records, provide available information, not to conduct the activities
for which the state has a fiscal monopoly (e.g. classical games of chance, like lotto, bingo, lottery,
raffle, sports forecast), not to hinder a tax inspector in performing his duties, allow a tax audit,
tolerate the search of business premises or, under certain conditions, even apartment,'* etc.
Taxpayers are obliged to fulfil these and other obligations prescribed by the tax legislation.

The general principle of legality provides legal certainty to the taxpayers, whereas the principle of
proportionality between the goal and means in the tax procedure means that the burden of taxes
should be proportionate to the main fiscal purpose standing in their background. However, many
tax obligations penetrate the taxpayer’s private sphere and may violate his or her privacy.
Therefore, the LTPTA prescribes certain taxpayer’s rights, such as the right to receive free of
charge information on tax regulations from which his or her tax liability arises, the confidentiality
of data about the taxpayer, the right to privacy, the right to use tax reliefs, the right to claim a
refund of overpaid or incorrectly paid tax, the right to represent own interests, directly or through
an attorney, before Tax Administration, the right to use legal remedies in the tax procedure (filling
a complaint, administrative judicial dispute, repetition of the tax procedure), etc.!® Bearing that in
mind, it is necessary to establish a balance between, on one side, effective prevention of tax evasion
and avoidance in order to protect public revenues and protection of the taxpayer’s rights, on the
other side.
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ITI. DIGNITY AND PRIVACY

A person can be hurt not only physically, by torture or degrading life, but also when some delicate
private information is brought out in the public thus insulting his or her reputation or which could
harm his or her marital or family life. For example, wiretapping in an apartment which could lead
to acquaintance with the private conversation of the wiretapped, reading someone’s personal diary,
revealing communication between spouses,'® disclosure of a fact that a husband has a child out of
marriage, etc.!” Today the privacy of the individual has been quite difficult to preserve because
new information technologies more easily allow unauthorized access to personal data and provide
possibilities to manipulate them. Modern technologies undoubtedly make life easier, but
simultaneously bring new risks and challenges of entering into the private sphere of the
individuals.'® There are, certainly, different legal mechanisms to prevent that, but the number of
opportunities is constantly increasing so it has become almost impossible to establish valid and
total protection of privacy.

Therefore, the right to privacy which is, in our opinion, closely linked to the right of dignity, is
often violated. If one makes a person vulnerable by compromising his or her privacy, dignity could
be jeopardized. The protection of the private sphere refers to the information which can be
qualified personal because of its content or the exposure to the public is considered inappropriate
and can produce some unintended consequences on the individual.' Information about the
taxpayer which was found out during the tax procedure, particularly in the course of the tax audit
must be kept confidential by the tax officials and all other persons included in that procedure.
Personal privacy, as well as privacy of the taxpayer’s family members, should be protected unless
the law explicitly provides otherwise (e.g., for the reasons of national security, public safety,
protection of the health of others, etc.).

IV. HUMAN DIGNITY AND TAXATION

“All human beings are born free and equal in dignity and rights. They are endowed with reason
and conscience and should act towards one another in a spirit of brotherhood.” 2° Thus, human
rights are generally enjoyed in the community and an individual cannot use them selfishly and
irresponsibly, thereby endangering the rights of others.?! You would protect your dignity to the
extent you respect the rights of others.

A person has the right to human dignity in every single situation, including that when he or she is
in the capacity of the taxpayer. The taxpayers’ rights provided by the LTPTA also encompass a
request of the taxpayer to be treated with respect and appreciation by the tax officials and the tax
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inspectors.?? However, it is not easy to prove that the tax officer inappropriately treats a taxpayer
(for example, if he addresses him or her arrogantly, humiliates in any way his/her education or
personality, shows contempt or ridicule to the taxpayer when he or she raises questions about the
tax matter concerned, etc.). We consider that, notwithstanding the possible judicial protection, the
integrity and professionalism of the tax officials and tax inspectors should exist above all. They
have to fulfil the duties responsibly and in accordance with the law, which leaves no room for
inadequate behaviour.

We may wonder whether there are other links of this human right to taxation besides those above
mentioned. Dignity is not just a civil right but also an economic one.?> We think that at least the
availability of funds for a bare existence enables the preservation of human dignity.?* If a person
does not have the means to satisfy the basic living needs (food, housing, clothes, etc.), he or she
would not be able to lead a dignified life. Imposing a tax burden that violates the limit which
provides a taxpayer’s decent living (minimum vitalis) is contrary to tax justice, as tax regulations
may not worsen the living standard of a person to the point of restricting his or her ability to carry
a meaningful existence. Each taxpayer should be free from all fears of lacking what is materially
necessary to live with dignity.?

Considering human dignity as a taxpayer’s right, we shall draw special attention to the low-income
taxpayers. Although the fiscal goal of taxation is certainly a primary one, we shall take also into
account a social dimension of certain tax policy measures. It refers to the tax treatment of the
individual’s economic power which shall be called a “poverty threshold”. The amount of this tax
threshold depends on many factors, including the economic circumstances and the living standard
in the country concerned.?¢

Tax deduction for subsistence minimum is a tax measure based on the law and thus it is not
contrary to the constitutional provision on the generality of taxation. In addition, 7ipke argues that
it would be in violation of the principle of dignity, as stated in Article 1 of the German Constitution
if the state firstly taxes the total income and only subsequently returns to the taxpayer the amount
corresponding to the minimum subsistence level through the mechanism of social assistance. The
income required to secure a minimum subsistence must therefore be exempt from income tax in
the same way as the expenses incurred to secure employment.?’

In our opinion, dignity can be better secured provided the tax system is fair and the tax laws apply
equally to everyone. Good laws are not enough to achieve stated goals if they are not accompanied
by a proper implementation. The obligation to pay taxes and other fiscal duties is a civil duty, but
a person can perform that duty only if it is economically capable to do so, bearing in mind that the
payment of taxes should not endanger a taxpayer’s life existence.?8

Which reasons could justify that the amount of income after tax will become insufficient to meet
the taxpayer’s basic needs? State does not benefit from such an unfavourable position of the
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taxpayer because the social assistance’s expenditures for those economically vulnerable taxpayers
are much higher. This would adversely affect the fiscal revenues to the state budget. Even though
there are different opinions among the tax authors, we can conclude that the adherents on a non-
taxation of the subsistence minimum are more dominant. We share the opinion of Sanchez and
Schifle; they both invoke the primacy of the individual’s natural right over the interests of the
state. They consider that “the insufficiency of the necessary means to satisfy the basic living needs
diminishes the individual’s social utility because then he or she would not be able to manage and
pay taxes.“?® According to Foldes and Konrad, the state may not allow the individual’s existence
to be threatened in any way, including payment of the taxes above the “tax threshold” prescribed
by the law, because the state cannot “survive” without financially capable individuals.>°

V. SOME DILEMMAS ON HUMAN DIGNITY PROTECTION IN SERBIAN TAX
SYSTEM

In addition to the taxpayer’s right to be treated with respect and appreciation by the tax officials at
each stage of the tax procedure (i.e. assessment of tax, enforced collection and tax audit), there are
also some tax measures in the Serbian tax system whose aim is to provide a human dignity to the
taxpayers. Namely, since 2006 a legislator has prescribed a general monthly deduction from the
taxable base of a salary tax. It applies to any salary, regardless of its amount and currently amounts
to RSD 18,300.3! Thus, all employees are equal in using such standard allowance, notwithstanding
the salary’s amount. For example, a taxpayer whose gross salary in October 2020 was RSD 83,106
(which equalled average gross salary in Serbia in that month),*? was subject to a 10% flat salary
tax rate®> on the taxable base of RSD 66,806.>* The effective tax rate was 8.04%. In the case of a
higher gross salary, e.g. RSD 100,000, the effective tax rate was also higher (8.37%). We can thus
conclude that such deduction leads to the indirect progression: the effective fiscal burden on high-
income employees is higher. Anyhow, the effective tax rate is, due to the deduction, lower than
the statutory 10% flat tax rate.

As we have already mentioned above, such tax deduction refers only to the salary tax. Some
authors assert that this tax measure favours only employees, thus discriminating the recipients of
other types of income, such as, for example, income from service contract.?> They have considered
that the employee whose salary is below the existence minimum is discriminated in the case when
his total monthly income — which also includes other sources (e.g., royalties, fees from service
contracts, ad hoc income, etc.) — is above this minimum. However, this objection may be somehow
relativized, because the minimum gross salary in Serbia was between RSD 37,056.21 (February)

2 G. Ili¢-Popov (2013), 26

30 Ibidem, 26

31 Zakon o porezu na dohodak gradjana (Individual Income Tax Law — IITL), Official Gazette of the Republic of
Serbia, 24/2001, 80/2002, 135/2004, 62/2006, 65/2006, 31/2009, 44/2009, 18/2010, 50/2011, 91/2011, 93/2012,
114/2012,47/2013, 48/2013, 108/2013, 57/2014, 68/2014, 112/2015, 113/2017, 95/2018, 86/2019, 153/2020, Art. 15a
(2). This deduction is subject to an annual adjustment in accordance with the consumer price index.

32 According to the Statistics’ Bureau of Serbia official data, Official Gazette of the Republic of Serbia, 156/2020
SITL, Art. 16

3% From 1 January 2020 to 1 January 2021 a monthly tax deduction from salary tax was RSD 16,300. See Official
Gazette of the Republic of Serbia, 86/2019

35 Dejan Popovi¢, Poresko pravo (Pravni fakultet Univerziteta u Beogradu, Beograd 2020), 80



and RSD 42,963.42 (January, July and December) in 2020,%¢ depending on the number of working
hours in the month concerned. Therefore, a monthly deduction of RSD 16,300 could be applied to
the minimum gross salary, too.3” But, one can justifiably raise a question of what happens if an
unemployed individual earns income from other sources, which on the monthly basis exceeds the
prescribed salary tax deduction. Under the provisions of the IITL, there is no personal deduction
for any other schedular tax, except for salary tax.’® Bearing that in mind, from a side of the tax
protection of human dignity, there is unequal treatment of the taxpayers who received the same
amount of monthly income, but from sources other than salary.

Furthermore, all people, regardless of their economic capacity, are paying a value-added tax
because it is included in the price of goods or services. The indirect regressivity of that tax seeks
to be mitigated by a reduced VAT tax rate of 10%°° on certain goods and services which are,
according to the legislator, considered essential (e.g. basic food products, such as bread and rolls,
milk and dairy products, flour, sugar, cooking oil, etc., medicines, energy for heating purposes,
services preceding the supply of drinking water through the water supply system and drinking
water, etc.). The fiscal and social goals of taxation somehow overlap. However, that does not affect
a conclusion drawn from econometric researches, i.e., that the marginal propensity to consume
increases with declining in income.*® This means that the dignity of persons with lower income, in
terms of providing the subsistence minimum, are much more endangered. Therefore, in our
opinion, a more acceptable option that implies reasonable social assistance to low-income people
rather than a tax policy measure that is also available to high-income people shall be taken into
consideration.*!

In Serbia, the resident taxpayers whose annual income*? exceeds three times the average annual
gross salary* are subject to the annual income tax.** The taxable base is reduced by the basic
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personal allowance* as well as the allowance for each dependant*®.*” However, a small number of
individuals is subject to the annual income tax.*® It could be pointed out that these taxpayers are
in some way “privileged” because they earned a very high total income in the previous year.
Moreover, they enjoy personal tax reliefs that the individuals whose annual income is far below
the prescribed tax threshold are not entitled to, even though they are in a much worse economic
situation to maintain the existence for themselves and their dependents. Bearing in mind that these
deductions are not provided to all natural persons, we may conclude that a general allowance of
the subsistence minimum is not achieved.*’

VI. PROTECTION OF DIGNITY BY TAXPAYERS

It is, however, not only a state that should ensure this human right to the taxpayers. We think that
the taxpayer shall protect his or her dignity by personal integrity. No one will expect the taxpayer
to refuse the use of the tax allowances, provided that he fulfils criteria and conditions prescribed
by tax regulations. Namely, a taxpayer shall enjoy the right to pay no more than the correct amount
of tax, i.e. a due tax which supposes all properly and legally applied tax benefits.>® So, the taxpayer
shall not be marked as a “minor patriot” if he or she pays less amount tax than others, provided
that his/her actions are legitimate and within the tax laws.”!

On the other hand, a state cannot finance public expenditures when there are no sufficient funds in
the budget. Therefore, the taxpayer is supposed not to undertake illegal or illegitimate actions in
order to avoid taxes. That means not only being a conscientious taxpayer but also assumes respect
to the other members of society, because regularly and a timely manner of payment of taxes
enables the state to efficiently and with quality provide public goods to all. Tax morale shows that
an individual wish to live with dignity and his or her expectations from the state’s bodies to
properly provide enjoyment of this human right is completely justified.

4 1t is equal to 40% of the average annual salary. IITL, Art. 88(1)(1). For 2019, a personal allowance amounted to
RSD 363,907. < www.home.kpmg > assessed 30 January 2021
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According to the Art. 10 of IITL, dependants include minor children (natural or adopted); adult children (natural or
adopted) making up part of the taxpayer’s household, provided they are either full-time students or unemployed;
grandchildren, provided that their parents are not in charge of them and they live in the taxpayer’s household; a spouse;
and parents (natural or adoptive).
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48 Within the law prescribed deadline (i.e. 15 May of the following year) 23,238 annual income tax returns were
submitted to the Tax Administration of Serbia for 2017, 25,612 for 2018 and 27,866 for 2019. < www.purs.gov.rs >
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Taxation in Europe and the World (IBFD, Amsterdam 2011), 121
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VII. CONCLUDING REMARKS

Dignity is proclaimed for all individuals and entails the prohibition of any discrimination, direct
or indirect, on any grounds, especially on the basis of race, sex, nationality, social origin, birth,
religion, political or other beliefs, financial status, culture, language, age, mental or physical
disability. Dignity has therefore universal value but also implies universal tolerance.

Taxation itself implies conflict between, on the one hand, the fiscal interests of the state and the
taxpayer’s rights protection, on the other hand. Therefore, a democratic state based on the rule of
law has to provide a fair and equal application of tax laws and establish a tax system that will
enable a dignified life for everyone and the respect of the taxpayers’ personality, privacy and
legally protected rights. The right to human dignity creates an obligation upon the state to consider
the material limitation of its power to tax which would not endanger the value of human and
respectable life. The taxpayers also have to fulfil the fiscal obligations in accordance with the law
and in such a way contribute efficient functioning of the state. Both parties of the tax law
relationship should strive to ensure the human dignity of the taxpayers. A success in taxation could
be achieved provided that the taxpayers have confidence in the state and, in turn, if they meet the
expectations which the state has towards them. In that case, there is a “win-win” situation both for
the state and the taxpayers.
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